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BIR Issuances

To avoid the issuance ofiultiple Lettes
of Authority (LAS) to the same taypa
by different irvestigting ofices policies
and guidelinesese pescribed in
detemining the dice thawill have
jurisdiction ger the @amindion of a

taxpyer.

As a gneal rulg the ofice where the
taxpaer is egisteed [i.e, Reverue
District Office (RDO) Larme Taxpaers
District Office (’DO) and [TAID
(Large Taxpaers Audit and Iivestigtion
Divisions) | and Illdr taxpgers in the
Large Taxpgers Sevice] has primgr

jurisdiction ger the conduct oén audit.

As exceptions to the gneal rle the
National Investigtion Division (NID) or
the Rgional Special Vastigtion
Divisions (SIDs) shall vejurisdiction
over the bllowing cases:

1.Cases where there is prima facie

evidence of fraud

2.Casesdlling under the R After
Tax Exades (RATE) Program

Collections from these cases shall,
however, be cedited to the RDA.TDO
or LTS haing primay jurisdiction wer
the taxpger.
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LAs issued based on prima facie evidence

of fraud shall result in the automatic
canceltgon and ivalidaion of ary LA
previousy issuedythe primay
investigting ofice Upon eceipt ofthe
notification on the issuance of a fraud
LA, the Rverue Ofices handling the

earlier sanctioned audit shall be directed

to cease all adiies elded to the case
Within five dgs flom receipt ofthe
notice the irvestigting ofice shall also
inform the taxpger of the diang in
jurisdiction and submit the entlo&et
of the case to the NID or SID

Resolutions on mitiple LAs issued prior
to the oder shall be elaed to the Ofice
of the Commissioner for review and

evaluaion. The conceared ofices shall be

issued pr forma notifcaions and the
head ofthe ofice shall ge up
jurisdiction ger the case and et the
reverue ofices to cease all adties
relded to the cas®Vithin five dgs flom
receipt of notification from the
Commissionethe head obffice shall
also inbrm the taxpger of the dange in
jurisdiction and émsmit the enérdo&et
to the nav office tha will tale over the
audit.

(Reenue Memorandum Order 5-2009,
Febuary 12, 2009)

The deadlineof submission ofhe
following etums has beerxeended to
March 31 in light ofthe tebnical issues
regarding their pgpastion:

1.BIR Form 1604-CF (Arumel
Informéion Retum of Income
TaxesWithheld on Compengan
and FinaWithholdingTaxes)
together with the alphalist of
emplgees

2.BIR Form 1604-E (Anunal
Informaion Retum of Creditdle
IncomeTaxesWithheld/Income
Payments Egmpt flom
WithholdingTax) taether with the
alphalist ofpayees

(Reenue Memoranduwnl&imMal0-09,
Féuay 26, 2009)




Supreme Court Decisions

Repubic Act (RA) No 9480 teaty staes
tha the exceptions to the tax amnesty
program inéude ony “tax cases subject
of final and wecutoy judgment Y the
coutts” BIR's Reverue Memoandum
Circular (RMC) 19-08 thexduded fom
the coverage of the amnesty “issues and
cases hich were ruled ly ary cout (even
without fnality) in &wr of the BIR prior
to amnestywailment ofthe taxpger” is
therefore misplaced.

The taxpgers case [wolving

Sec228 oftheTax Codeequies tha

“T he taxpger shall be imimed in

writing of the lav and thedcts on \ich
the assessment is made; otherwise the
assessment shall lméd?

In this casghe BIR agues thiathe

company was popety gprised ofits tax
deficiency and that the BIR complied with
the requiements ofSec228.During the
pre-assessmentgésthe BIR adised the
compan’s epresenttive of the tax
defcieng, informed him ofthe poposed

documentar stamp tax (DST) on specialtax deficiency assessment through a

savings deosits] had not becomiedl
and eecutoy when it @ailed ofthe tax
amnesty mrgram. The aailment is
therefore \alid.

(Philippine Bankingp@mation CIR, GR.
Na 170574 ahuay 30, 2009)

preliminay five-dg letter and furished
the compay a cop of the audit wrking
paper allgedly shaving in detail thedal
and fctual bases dfie assessmeiihe
BIR agues thithese sigs suficed to
inform the compayof the lavs and dcts
on which the detieny tax assessment
was based.

The SCuled thathe equiement under
Sec228 br informaion regarding the
assessment to be in writing and to contain
its factual and ¢al bases ust be stricyl
upheld Otherwisgthe assessment shall

be deemed valid.

(CIR v Enon Subiofer Cguoration, .8.
No. 166387 ahuay 19, 2009)
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Court of Tax Appeals Decisions
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If ataxpging entity has akld easondr
not being ble to pg its tax likility by the
due dé&e, suchage and integst br lae
payment should not be imposed.

The compay in this caseag under
rehdilitation and eceved a staorder
prohibiting it fom making anpaments
of its liabilities without any distinction.

The Cout ruled thasut a sty order
covers the ligility of the compayto
remit taxes withhelddisegarding the
BIR's agument thathe taes withheld
were meely held in tust and should not
be counted as pgaof the compayls
“liabilities” as cwered ty the stp order.

Hencethe suchage and integst
goplicdle on lée pgyment vere not
imposed on the compan

(Racific Plansc. v CIR, @TCase No
7537, Bbuay 9, 2009)

A compawy was assessed idefngy

Rewerue Memoandum Oder (RMO)
46-04 povides the guidelinesr fthe
conduct of assessments through a
“no-contact-auditgproad” based on
informaion gethered flom thid paties
and fom the taxpgers avn detaraion.
Accoding to the guidelinesne ofthe
requirements is for the BIR to secure a
sworn staement fom the thid paty —
in this case theuer of the compayis
products vmose puthases are mached
aqpinst the taxpyars eported sales —
atesting to theeracity ofthe d&a
provided.

The CTA cancelled the assessment due to
the failure of the BIR to present said
cetificaions or svorn staements fom a
third paty souce The inbrmaion used

to male the assessmerdssdeemed
unconfrmed and the assessment based
meely on pesumptions

(Fott Bonifacio @opment @amation v
CIR, CA Case No/531, éuay 4, 2009)

income tax for undeclared sales based af:

the BIRThird Party Informaion (TPI)
Data Mdching Pocess



Tax Treaties

Amendments to the RP-New Zealand tax tr eaty
The peferential ete imposed on intest,dividends andoyalties
have beeneduced and simpéfl,as bllows:

The deihition of royalties vas &panded to iHade the supplof
ary assistance thia ancillay and subsidigritg and is funished as
a means oéndling the pplicdion or enjgment ofary propety
or right emmeeted in the dédition of royalties

The xemption or aditional cedit being gen in Nev Zealanddr

the taxes on intexst and didends paid in the Philippinesmav
withdrawn. InsteadPhilippine taes paid Y New Zealand

companies could simply be credited in New Zealand to the extent
of the actual tax paid.

If an entity in a cordcting st is bamged adlitional tax
representing aanser pricing adjustment and the other
contracting st arees to suctan adjustmenthe other
contracting stz should also alloa coresponding tax adjustment
to the other pay in the inteicompawy transaction thias

domiciled in its jurisdiction.

The potocol entexd into brce on October 2008 and tas
effect on income derd on or after December2008.

(Piotocol amending the conveadinribheeGoveent dhe Rrulic of
the Philippines and then@ewerdflew Zealand for treédance of
doule taxation and thezemtion discaMasion witkegpect to income
taxesOctober 2, 2009)
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Tax Treaties

1.In the case othe Philippineghe
following taes will be ceered:

income tax on indiduals
income tax on cporations
income tax on es&s and tusts
withholding tags

stok transaction tax

Pooow

2.A pemanent estishment is
defined to include:

a. a place omangementa
brand, an ofice a factor, a
workshop a farm or planttion

b. a minean oil or gs vell,a
quary or aty other place of

3.Interestarising in a Contracting
Stde mg be tagd in thaStde d a
rate not eceeding 10% ahe
gross amount ofhe inteest.
Interest paid in relation to a loan
made guaanteedor insued ty the
gowemment or ly a @gvemment
financial institution shall beeenpt
from tax.

4 Dividends a to be taed in the

home county of the paing
compan. The maximm rate shall
be 10 % ifthe benetial avner is a
compay (exduding patmerships)
that holds directly at least 10% of
the caital of the pging compan
and thg ae to be tagd 15% in all
other case®ividends pgable to
govemment shall bexempt flom
tax.Brant profit remittance tax
shall not gceed 10%.

5.Royalties mabe tagd in the Sta
in which they arise taa rete not

6.Rermunetion eaned ly a esident
of a Stee for emplyment gercised
in the other State shall be taxable only
in the emplgee$ county of
residence if:

a. the recipient is present in the
other State for a period (or
periods) notxceeding in the
aggreda 183 dgs in theikcal
year concered;

b. the enunestion is paid i or on
behalfof, an emplger who is not
a resident of the other State; and

c. the ermunesgtion is not bone by
a pemanent estdishment or a
fixed base kich the emplger
has in the other S&a

7.Gains from the alienation of
immovalde popetty ma be tagd in
the State where it is situated.

exceeding 10%Royalties”is (Agreement lestw the Goweent dhe Re-
defined as a panent ofary kind pulic ofthe Philippines and then@ewtrof
receved as a considtion for the  the United Arab Emirates fovdftamrce of
use of—or the right to use—a) anydoule taxation and theemtion discala-
copyright of literary, attistic or sion witlespect to taxes on income and on cap

scientifc work, induding October 2, 2008

extraction or exploration of
natural resources

¢. a luilding sitea constuction
assembly or installation project
or relded superisoly acwities

contiruing or mote than six
months

d. furnishing ofsewices
induding consultarycsevices
through emplgees or other
personnel contining br
periods ggregating moe than
six months during any taxable
year

e. person acting on behalf of the
company not as an
indgrendent gent to contude
contiacts ofdelvered gpods
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cinem&ograghic films films or
tapes for television or radio
broadcasting, any patent,
trademark, design or model, plan,
secet formula or pocessb)

industrial, commercial or scientific

equipmentor ¢) inbrmation
concening industriaicommecial
or scientiic experience



New Law

The Cooperative Code of 2008
Compehensie amendmentsere
introduced in the 1990 Coogére Code

Among maw othes, the nev code
expanded theumber ofcoopesdtive
types thimay be oganizd under the
code

It also enhanced tax inceas being
enjoed by coopegtives asdllows:

1.Transactions beegn member
and the coopetive were ekempted
from ary taxes anddesinduding
the inal taxes on membst
deposits and the DST

2.TheVAT exemption pnileges br
agricultural coopedtives on sales
to both members and non-
membes were expanded to ogr
any processed product or its
derivative arising im the aw
maerials poduced ¥ its
membes, sold in the name anolrf
the account ofthe coopettive,
and deemed to be a product of the
coopedtive.

(RA 9520, The Philippine Coupetatie of
2008, Buay 19, 2009)
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Highlight on P&A services

Application for tax r efund/cr edit

We help Gents ecover taxes thahave
been etoneoust or excessiely paid or
withheld through applications for refund
or tax cedit cetificaes (TCCs).
Applications for refund or TCCs are
recommendedf companies th&ave
excess income tag paid or witilized
creditdble withholding taes aseflected in
the nal income taxetum (ITR),excess
unutilized VAT input taes arising ém
zero-raed tansactions othang inVAT
stdus unutilized adancedvAT, excise
taxes paid on paiteum poducts sold to
tax-exempt entities and intetional
cariers, other néional or local taes
eroneoust or ecessiely paidor
penalties imposed without authority

Tax Brief is a regular publication of Punongbayan & Araullo (P&A) that aims to keep its clientele, as
as the general public, informed of various developments in taxation and other related matters.

This publication is not intended to be a substitute for competent professional advice. Even though
careful effort has been exercised to ensure the accuracy of the contents of this publication, it should
not be used as the basis for formulating business decisions. Government pronouncements, laws,
especially on taxation, and official interpretations are all subject to change. Matters relating to taxatio
law and business regulation require professional counsel.

We welcome your suggestions and feedback so that thext Brief may be made even meruseful to

you. Please get in touch with us if you have any comments and if it would help you to have the full te:
of the materials in the @x Brief.

Lina Figuer oa

Director, Tax Advisory & Compliance Division
T +632 886-5511 Ext. 507

F +632 886-5506 Ext 606
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P&A is a member firm within Grant Thornton International L&fant Thornton International is one
of the worlds leading oganizations of independently owned and managed accounting and
consulting firms.



