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BIR Issuances

Offices authorized to issue LNs and
conduct audit
To avoid the issuance of multiple Letters
of  Authority (LAs) to the same taxpayer
by different investigating offices, policies
and guidelines were prescribed in
determining the office that will have
jurisdiction over the examination of a
taxpayer.

As a general rule, the office where the
taxpayer is registered [i.e., Revenue
District Office (RDO), Large Taxpayers
District Office (LTDO) and LTAID
(Large Taxpayers Audit and Investigation
Divisions) I and II for taxpayers in the
Large Taxpayers Service] has primary
jurisdiction over the conduct of an audit.

As exceptions to the general rule, the
National Investigation Division (NID) or
the Regional Special Investigation
Divisions (SIDs) shall have jurisdiction
over the following cases:

1.Cases where there is prima facie
evidence of fraud

2.Cases falling under the Run After
Tax Evaders (RATE) Program

Collections from these cases shall,
however, be credited to the RDO, LTDO
or LTS having primary jurisdiction over
the taxpayer.

LAs issued based on prima facie evidence
of fraud shall result in the automatic
cancellation and invalidation of any LA
previously issued by the primary
investigating office. Upon receipt of the
notification on the issuance of a fraud
LA, the Revenue Officers handling the
earlier sanctioned audit shall be directed
to cease all activities related to the case.
Within five days from receipt of the
notice, the investigating office shall also
inform the taxpayer of the change in
jurisdiction and submit the entire docket
of  the case to the NID or SID.

Resolutions on multiple LAs issued prior
to the order shall be elevated to the Office
of the Commissioner for review and
evaluation. The concerned offices shall be
issued pro forma notifications and the
head of the office shall give up
jurisdiction over the case and direct the
revenue officers to cease all activities
related to the case. Within five days from
receipt of notification from the
Commissioner, the head of office shall
also inform the taxpayer of the change in
jurisdiction and transmit the entire docket
to the new office that will take over the
audit.

(Revenue Memorandum Order 5-2009,
February 12, 2009)

Extended deadline for Forms
1604-CF and 1604-E
The deadline for submission of the
following returns has been extended to
March 31 in light of the technical issues
regarding their preparation:

1. BIR Form 1604-CF (Annual
Information Return of Income
Taxes Withheld on Compensation
and Final Withholding Taxes)
together with the alphalist of
employees

2. BIR Form 1604-E (Annual
Information Return of Creditable
Income Taxes Withheld/Income
Payments Exempt from
Withholding Tax) together with the
alphalist of payees

(Revenue Memorandum Circular No. 10-09,
February 26, 2009)
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Supreme Court Decisions

Venue to appeal a BOI denial
Executive Order (E.O.) No. 226, or the
Omnibus Investments Code, allows two
avenues for appeal with regard to an
action or decision of the Board of
Investments (BOI), depending on the
nature of the controversy, as follows:

1.Office of the President (OP)

a. On decisions over controversies
concerning the implementation
of  provisions of E.O. No. 226
that may arise between
registered enterprises or
investors and government
agencies

b. On BOI action over
applications for registration

2.Judicial appeal

a. By a party adversely affected by
the issuance of a license to an
alien or a foreign firm (Regional
Trial Court)

b. On any order or decision
involving the provisions of
E.O. No. 226 (Supreme Court)

As there is no specified venue to protest a
denial or reversal of an application for
income tax holiday, the case should fall
under other decisions appealable at the
Supreme Court (SC).  The appeal should
be filed within 30 days from receipt of the
denial.

In this case, the company whose income
tax holiday was denied failed to file an
appeal within the prescribed 30-day
period. Therefore, it lost its case by
initially pursuing its appeal with the Office
of  the President before finally elevating it
to the courts. The above enumeration of
cases appealable to the OP is exclusive, so
that said avenue cannot be invoked for
other controversies.

[Phillips Seafood (Philippines) Corp. v. Board of
Investments, G.R. No. 175787, February 4,
2009]

Clarifications on the coverage of the
tax amnesty
Republic Act (RA) No. 9480 clearly states
that the exceptions to the tax amnesty
program include only “tax cases subject
of  final and executory judgment by the
courts.” BIR’s Revenue Memorandum
Circular (RMC) 19-08 that excluded from
the coverage of the amnesty “issues and
cases which were ruled by any court (even
without finality) in favor of the BIR prior
to amnesty availment of the taxpayer” is
therefore misplaced.

The taxpayer’s case [involving
documentary stamp tax (DST) on special
savings deposits] had not become final
and executory when it availed of the tax
amnesty program. The availment is
therefore valid.

(Philippine Banking Corporation v. CIR, G.R.
No. 170574, January 30, 2009)

Requirement for validity of
assessment
Sec. 228 of the Tax Code requires that
“T he taxpayer shall be informed in
writing of the law and the facts on which
the assessment is made; otherwise the
assessment shall be void.”

In this case, the BIR argues that the
company was properly apprised of its tax
deficiency and that the BIR complied with
the requirements of Sec. 228. During the
pre-assessment stage, the BIR advised the
company’s representative of the tax
deficiency, informed him of the proposed
tax deficiency assessment through a
preliminary five-day letter and furnished
the company a copy of the audit working
paper allegedly showing in detail the legal
and factual bases of the assessment. The
BIR argues that these steps sufficed to
inform the company of the laws and facts
on which the deficiency tax assessment
was based.

The SC ruled that the requirement under
Sec. 228 for information regarding the
assessment to be in writing and to contain
its factual and legal bases must be strictly
upheld. Otherwise, the assessment shall
be deemed invalid.

(CIR v. Enron Subic Power Corporation, G.R.
No. 166387, January 19, 2009)
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Court of Tax Appeals Decisions

Status of a nonstock nonpr ofit
charitable hospital
A hospital registered as a nonstock
nonprofit corporation operating
exclusively for charitable purposes
qualifies as a tax-exempt corporation
under Section 30 of the Tax Code. Such
an organization does not lose its
charitable designation even if it earns
income.

The hospital in this case was able to show
that 65% of its net income from
operations is allocated for charitable
purposes. In addition to showing that it
provides free hospitalization and medical
assistance to indigents, the hospital also
presented proof that it provides medical
assistance and support to many other
charitable organizations. To disprove the
BIR’s allegation, the hospital submitted an
affidavit that trustees and officers do not
receive any remuneration and do not
benefit from the hospital’s assets and
income. The BIR’s claim that only 13% of
the hospital’s revenue comes from
charitable activities was erroneously
computed based on gross revenues, not
on the net income.

Based on its claims, the BIR concluded
that the hospital is not a charitable
organization and therefore does not
qualify as a tax-exempt entity. The BIR
assessed the hospital for deficiency
income tax at 10% applicable to non-
profit hospitals under Section 27(B) of
the Tax Code. The court cancelled the
assessment.

(St. Luke’s Medical Center, Inc. v. CIR, CTA
Case No. 6746, February 23, 2009)

Waiver of penalty on late payment
If  a taxpaying entity has a valid reason for
not being able to pay its tax liability by the
due date, surcharge and interest for late
payment should not be imposed.

The company in this case was under
rehabilitation and received a stay order
prohibiting it from making any payments
of its liabilities without any distinction.

The Court ruled that such a stay order
covers the liability of the company to
remit taxes withheld, disregarding the
BIR’s argument that the taxes withheld
were merely held in trust and should not
be counted as part of  the company’s
“liabilities” as covered by the stay order.

Hence, the surcharge and interest
applicable on late payment were not
imposed on the company.

(Pacific Plans, Inc. v CIR, CTA Case No.
7537, February 9, 2009)

Requirements in assessments
based on thir d par ty information
A company was assessed deficiency
income tax for undeclared sales based on
the BIR Third Party Information (TPI)
Data Matching Process.

Revenue Memorandum Order (RMO)
46-04 provides the guidelines for the
conduct of assessments through a
“no-contact-audit approach” based on
information gathered from third parties
and from the taxpayer’s own declaration.
According to the guidelines, one of the
requirements is for the BIR to secure a
sworn statement from the third party —
in this case the buyer of the company’s
products whose purchases were matched
against the taxpayer’s reported sales —
attesting to the veracity of the data
provided.

The CTA cancelled the assessment due to
the failure of the BIR to present said
certifications or sworn statements from a
third party source. The information used
to make the assessment was deemed
unconfirmed and the assessment based
merely on presumptions.

(Fort Bonifacio Development Corporation v.
CIR, CTA Case No. 7531, February 4, 2009)

Availment of tr eaty rates r equir es
ITAD ruling
As required by the SC in its Resolution
dated February 18, 2008 (Mirant
Philippines Operations Corp v. CIR), an
International Tax Affairs Division ruling
must be obtained prior to availing of a
preferential tax rate.  Without such ruling,
a claim for refund of the tax withheld in
excess of the treaty rate shall be denied.

(CBK Power Company Limited v. CIR, CTA
Case Nos. 6699, 6884 and 7166, February 12,
2009)
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Tax Treaties

Amendments to the RP-New Zealand tax tr eaty
The preferential rate imposed on interest, dividends and royalties
have been reduced and simplified, as follows:

The definition of royalties was expanded to include the supply of
any assistance that is ancillary and subsidiary to, and is furnished as
a means of enabling the application or enjoyment of any property
or right enumerated in the definition of royalties.

The exemption or additional credit being given in New Zealand for
the taxes on interest and dividends paid in the Philippines were
withdrawn.  Instead, Philippine taxes paid by New Zealand
companies could simply be credited in New Zealand to the extent
of the actual tax paid.

If  an entity in a contracting state is charged additional tax
representing a transfer pricing adjustment and the other
contracting state agrees to such an adjustment, the other
contracting state should also allow a corresponding tax adjustment
to the other party in the inter-company transaction that is
domiciled in its jurisdiction.

The protocol entered into force on October 2, 2008 and takes
effect on income derived on or after December 1, 2008.

(Protocol amending the convention between the Government of the Republic of
the Philippines and the Government of New Zealand for the avoidance of
double taxation and the prevention of fiscal evasion with respect to income
taxes, October 2, 2009)

Old New

Dividend General rate – 25% General rate – 15%
On companies – 15%

Interest 15% 10%

Royalties General rate – 25% General rate – 15%
Paid by BOI firms – 15%



6 March 2009

Tax Treaties

RP-UAE treaty
The Agreement entered into force on
October 2, 2008 and takes effect on
income derived beginning January 1,
2009.  The following are some of the
highlights:

1.In the case of the Philippines, the
following taxes will be covered:

a. income tax on individuals
b. income tax on corporations
c. income tax on estates and trusts
d. withholding taxes
e. stock transaction tax

2.A permanent establishment is
defined to include:

a. a place of management, a
branch, an office, a factory, a
workshop, a farm or plantation

b. a mine, an oil or gas well, a
quarry or any other place of
extraction or exploration of
natural resources

c. a building site, a construction
assembly or installation project
or related supervisory activities
continuing for more than six
months

d. furnishing of services,
including consultancy services
through employees or other
personnel continuing for
periods aggregating more than
six months during any taxable
year

e. person acting on behalf  of the
company not as an
independent agent to conclude
contracts of delivered goods

3.Interest arising in a Contracting
State may be taxed in that State at a
rate not exceeding 10% of the
gross amount of the interest.
Interest paid in relation to a loan
made, guaranteed, or insured by the
government or by a government
financial institution shall be exempt
from tax.

4.Dividends are to be taxed in the
home country of the paying
company. The maximum rate shall
be 10 % if the beneficial owner is a
company (excluding partnerships)
that holds directly at least 10% of
the capital of the paying company,
and they are to be taxed 15% in all
other cases. Dividends payable to
government shall be exempt from
tax. Branch profit remittance tax
shall not exceed 10%.

5.Royalties may be taxed in the State
in which they arise at a rate not
exceeding 10%. “Royalties” is
defined as a payment of any kind
received as a consideration for the
use of—or the right to use—a) any
copyright of literary, artistic or
scientific work, including
cinematographic films, films or
tapes for television or radio
broadcasting, any patent,
trademark, design or model, plan,
secret formula or process; b)
industrial, commercial or scientific
equipment; or c) information
concerning industrial, commercial
or scientific experience.

6.Remuneration earned by a resident
of  a State for employment exercised
in the other State shall be taxable only
in the employee’s country of
residence if:

a. the recipient is present in the
other State for a period (or
periods) not exceeding in the
aggregate 183 days in the fiscal
year concerned;

b. the remuneration is paid by, or on
behalf of, an employer who is not
a resident of the other State; and

c. the remuneration is not borne by
a permanent establishment or a
fixed base which the employer
has in the other State.

7.Gains from the alienation of
immovable property may be taxed in
the State where it is situated.

(Agreement between the Government of the Re-
public of the Philippines and the Government of
the United Arab Emirates for the avoidance of
double taxation and the prevention of fiscal eva-
sion with respect to taxes on income and on capital,
October 2, 2008)
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New Law

The Cooperative Code of 2008
Comprehensive amendments were
introduced in the 1990 Cooperative Code.

Among many others, the new code
expanded the number of cooperative
types that may be organized under the
code.

It also enhanced tax incentives being
enjoyed by cooperatives as follows:

1.Transactions between members
and the cooperative were exempted
from any taxes and fees, including
the final taxes on members’
deposits and the DST.

2.The VAT exemption privileges for
agricultural cooperatives on sales
to both members and non-
members were expanded to cover
any processed product or its
derivative arising from the raw
materials produced by its
members, sold in the name and for
the account of the cooperative,
and deemed to be a product of the
cooperative.

(RA 9520, The Philippine Cooperative Code of
2008, February 19, 2009)
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Highlight on P&A services

Tax Brief is a regular publication of Punongbayan & Araullo (P&A) that aims to keep its clientele, as well
as the general public, informed of various developments in taxation and other related matters.
This publication is not intended to be a substitute for competent professional advice. Even though
careful effort has been exercised to ensure the accuracy of the contents of this publication, it should
not be used as the basis for formulating business decisions.  Government pronouncements, laws,
especially on taxation, and official interpretations are all subject to change.  Matters relating to taxation,
law and business regulation require professional counsel.
We welcome your suggestions and feedback so that the Tax Brief may be made even more useful to
you. Please get in touch with us if you have any comments and if it would help you to have the full text
of the materials in the Tax Brief.

Lina Figuer oa
Director , Tax Advisory & Compliance Division
T +632 886-5511 Ext. 507
F +632 886-5506 Ext 606
E Lina.Figueroa@pna.ph

P&A is a member firm within Grant Thornton International Ltd. Grant Thornton International is one
of the world’s leading organizations of independently owned and managed accounting and
consulting firms.

Application for tax r efund/cr edit
We help clients recover taxes that have
been erroneously or excessively paid or
withheld through applications for refund
or tax credit certificates (TCCs).
Applications for refund or TCCs are
recommended for companies that have
excess income taxes paid or unutilized
creditable withholding taxes as reflected in
the final income tax return (ITR), excess
unutilized VAT input taxes arising from
zero-rated transactions or change in VAT
status, unutilized advanced VAT, excise
taxes paid on petroleum products sold to
tax-exempt entities and international
carriers, other national or local taxes
erroneously or excessively paid, or
penalties imposed without authority.

If you would like to know more about our application for tax refund/
credit services, please contact:

Alfredo Q. Merto
Senior Manager, Tax Advisory & Compliance Division
T + 632 886 5511 Ext. 527
F + 632 886 5511 Ext. 606
E Alfredo.Merto@pna.ph


